Immigration Pablice 


Révision de | Legislative 
la législation | Review 
sur l’immigration 


st 
ToOo@ears 


A Canadian Framework 


for Future Immigration 


Executive 
Summary 


Digitized by the Internet Archive 
in 2022 with funding trom 
University of Toronto 


https://archive.org/details/31/61115509341 


ANN 


ue 


a 


‘ 
NEURO 


SN 


ive 


Summary 


Execut 


i 


j f 

| Poor 5 

WAS MW} yp = : Anh 
SERSITY OF WEA 


<< Se 


© Minister of Public Works and Government Services Canada 1997 
Cat. No.: Ci63-21/1998-1 
ISBN 0-662-63330-X 


. . . 2 ° 0 EO INC, 

This publication is available in alternate formats upon request. = © 
ai 3 & 

Aussi disponible en frangais. ne os 


EXECUTIVE SUMMARY 


his report fulfils the one-year mandate of the Legislative Review Advisory Group to advise 

the Minister of Citizenship and Immigration on the best future direction for Canadian 
immigration laws in light of present challenges, emerging trends and available research. It 
goes beyond the confined areas of statutes in its examination of policies and programs that 
shape and give effect to laws. The report is the result of many months of consultations with 
people involved in all aspects of immigration, inside and outside all orders of government, of 
the consideration of more than 500 written submissions, and of much study and discussion. In 
an effort to be true to what we heard, we have concentrated on people, rather than numbers, 
in the preparation of this report. 


VALUES AND PRINCIPLES 


unement to our recommendations are the social and legal values reflected in recent 
studies and jurisprudence. Self-reliance, compassion, family, democracy, freedom, 
equality, equity, due process and fairness together should infuse future laws and legal 
processes. These values, in turn, suggest basic principles for program development and 
management such as accessibility, comprehensiveness, consistency, responsiveness and 
accountability. These values and principles should guide both the design of new legislation 
as well as the various delivery systems required. 


A NEW LEGISLATIVE AND ACCOUNTABILITY FRAMEWORK 


jive legislative framework is proposed. We found a strong and recurring demand for 
clear and transparent law. There is public confusion about matters pertaining to 
citizenship, immigration and refugees. In order to educate with regard to the different goals 
of the law on these subjects and to emphasize their differences, we propose one law dealing 
with citizenship and immigration, and a separate law for matters pertaining to Canada’s 
obligations under international humanitarian law. Each Act would present its own underlying 
values and principles in distinct objectives, as well as in specific means for achieving them. 
The inclusion of means in the Act, which introduces a new element, reflects our desire to 
ensure not only responsibility, but also accountability. 


In the new Immigration and Citizenship Act, the objectives we propose seek to facilitate 
entry for persons who would enhance Canada’s cultural and economic well-being, including 
family members. The objectives also address the necessity for protecting our society from 
those whose entry into Canada could result in harm or danger to others. 


The objectives for the proposed Protection Act, on the other hand, reflect Canada’s 
international obligations and the will of the majority of our citizens to provide protection on 
Canadian territory to persons who truly need it. 


Both proposed Acts share similar means by which the objectives could be met. The 
means require the dissemination of full information to the public as well as research and 
consultations to examine the success or failure of existing programs and to shape future 
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initiatives. Moreover, both Acts would provide for adequate measures to ensure 
accountability to both Parliament and the public, and for ongoing communication and 
cooperation with all orders of government in Canada. 


We propose a legislative framework where the statutes themselves include the 
objectives, the means, the basic provisions that affect a person's status, and an outline of 
accountability requirements. All other details regarding substantive and legal process should 
be contained within the regulations. We propose a more rigorous process for the vetting of 
new regulations as well as for the assessment of their impact once in effect, to prevent 
“government by regulation.” To build in additional transparency, we propose easily 
accessible and widely available User Guides — one for immigration and one for protection 
— to replace the numerous manuals outlining departmental guidelines and policies. Through 
this mechanism, those seeking services would have access to essentially the same 
information as those providing them. We also propose a requirement for the Minister to 
submit comprehensive annual reports to Parliament, and we outline the types of performance 
indicators that should be addressed in these reports to provide real accountability. 


Our focus on people requires that the legislation ensure that resources are available to 
provide proper service to all those who come into contact with our immigration regime. We 
therefore propose that the Act dealing with immigration allow the imposition of legal ceilings 
to control the number of visas issued each year, with the exception of those issued for 
certain categories of immigrants and protected persons. In addition, the Act would give the 
Minister the authority to decide when to accept applications, again with the exception of 
those of the same categories. Our legislative framework also deals with various operational 
issues, Such as immigration consultants and fees. 


CONSULTATION AND COLLABORATION 


1 fe highlight the need for real and sustained consultations and collaboration, we propose 
new mechanisms for the discussion and development of policy and law. Bearing in mind 
the concurrent jurisdiction of the federal and provincial governments in the field of 
immigration law and the serious gaps that have developed between policy planning and 
service delivery, we propose the creation of a Federal-Provincial Council on Immigration and 
Protection to be entrenched in the law itself. Our report also deals with consultations with 
municipalities and non-governmental organizations, and recommends structured 
consultations with all such parties on the development of significant policies and programs. 


ACTIVE INTEGRATION AND CITIZENSHIP 


he integration of newcomers into Canada is central to the success of the immigration 

program. Integration contributes to social cohesion and the mutual accommodation and 
enrichment that occurs between immigrants and Canadian society. We examine the role of 
the federal government in the settlement and integration of newcomers to Canada, noting its 
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enduring role in this area even as it devolves much of it to the provinces. We recommend that 
the federal government acknowledge this role by establishing clear lines of accountability 
and by providing adequate funding to ensure equity of access to settlement services across 
the country. After studying the need for objective criteria to define who will be selected for 
long-term residence in Canada, we recommend that these selection criteria be supported by 
research that fully analyses the integration patterns of various categories of immigrants. We 
look as well at the continuum from selection to integration to citizenship. We recommend 
new requirements for citizenship, based not only on physical presence in Canada, but also on 
active participation in the community. With regard to one major barrier to full integration for 
some newcomers, we recommend that the Federal-Provincial Council on Immigration and 
Protection and federal immigration authorities work together to improve access to trades and 
professions. 


THE IMPORTANCE OF FAMILY 


0 ur approach highlights the importance of the family in Canadian society, both in its 
traditional and non-traditional forms. We recommend a definition of “spouse” that would 
recognize same-sex and common-law relationships for the purposes of the Immigration and 
Citizenship Act. As well, we offer what we believe to be a more reasonable definition of 
“dependent child,” which would include any child under 22 years of age and never married, 
or any child dependent for reasons of physical or mental disability. The development of more 
flexible definitions reflects the diversity of family arrangements and connections in this 
country. We recommend three tiers of family relationships — the conventional members of 
the nuclear family; fiancés and parents; and a third tier comprising persons whose closeness 
is defined by the very willingness of a sponsor to undertake the responsibility for supporting 
and maintaining them in Canada. We propose language requirements for all sponsored Family 
Class immigrants, which may be offset by the payment of language training fees to meet 
integration requirements in Canada. We also propose certain educational requirements for 
the third tier. 


While we support a flexible approach to the definition of family, our proposals with 
regard to the sponsorship of family members are aimed at ensuring that sponsors understand 
and maintain their financial responsibilities. Our report reflects this concern, for example, by 
proposing provisions that would make persons ineligible to sponsor when in default of an 
existing sponsorship commitment. We recommend that the duration of sponsorship for 
spouses and dependent children be reduced to three years. We suggest that data be 
collected on the settlement success of various tiers of sponsored Family Class members and 
that any future changes in the program be guided by ongoing analysis of such data. We also 
include recommendations on sponsorship in situations of domestic violence. 


We recommend that spouses and dependent children be allowed to enter Canada on 
the basis of an approved sponsorship for the purpose of being processed for landing inside 
Canada. Finally, we would exempt spouses and dependent children from the excessive cost 
component of the medical inadmissibility provisions of the Immigration and Citizenship Act. 
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SELF-SUPPORTING IMMIGRANTS 


n our report, we consider the effect of the global economy on Canada’s economic 
immigration. Our policy model for the selection of self-supporting immigrants is one that 
maximizes the long-term potential benefits for Canada while minimizing any short-term costs 
associated with their establishment in Canada. As well, our model shows a clear path for 
those prospective immigrants who currently fall short of the selection requirements we 
establish, so that they can work towards meeting the requirements in the future. 


Our report examines the two streams of economic immigration: permanent and 
temporary. We recommend the merging of the current skilled worker, entrepreneur and 
investor categories into a single Self-supporting Class with distinct, but closely linked tiers. 
We develop criteria for the selection of these self-supporting immigrants which include 
proficiency in an official language, education, age and work experience. The ability to be 
self-supporting upon arrival in Canada is a core standard of the Self-supporting Class. We do 
away with the notion that skilled applicants should be excluded merely because their skills 
are in a particular occupation. In fact, we completely eliminate excluded occupations. We 
also create a class that allows designated employers to sponsor employees for immigration 
to Canada. 


As a sub-category of the Self-supporting Class, we recommend that entrepreneurs be 
selected on the basis of those attributes necessary to succeed in Canada rather than on 
business plans or rigid terms and conditions. Investors would be required to meet standards 
relating to language, education and self-sufficiency in addition to a $500,000 financial 
commitment. We also recommend a new approach for the use of these funds. 


Our report includes a recommendation that would allow the provinces to nominate 
individuals or groups whose entry would benefit them for social, economic or cultural 
reasons. Under the model we propose, the self-employed category as well as the family 
business job offer and the live-in caregiver class would disappear as separate programs. 


With regard to temporary foreign workers, we recognize the need for increased 
flexibility. We recommend focusing on the bona fides of the employer rather than on 
extensive labour market testing. Companies operating in Canada with 20 or more employees 
should be exempt from the requirement to obtain an employment validation in order to 
sponsor a foreign worker. This should not be seen as reducing the commitment to the job 
security of Canadians. Easy facilitation at the front end of the process requires rigorous 
monitoring through a reporting system to provide data on employers’ compliance with their 
undertakings. Our report also recommends exemption from the requirement to obtain an 
employment authorization where a person seeks to enter Canada for 30 days or less for 
legitimate purposes. 


We examine other methods for developing a more facilitative approach for the 
temporary entry of foreign workers and business persons to Canada. With regard to foreign 
workers, for example, we recommend that their family members also be allowed to work in 
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Canada. We further suggest that foreign workers be allowed to apply for landing from within 
Canada on the basis of a valid permanent job offer. Moreover, we propose a “facilitation 
visa” for frequent business travellers. 


We recommend that the employer be responsible for the health coverage of foreign 
workers and their families. In keeping with the need for transparency and accountability, we 
note the current shortage of information on the entry of temporary workers and we propose 
that the annual report to Parliament include details on the number of foreign workers in 
Canada each year. 


Our report also considers how visitors are currently treated under the legislation. We 
recommend more transparency in the development of the list of countries whose citizens do 
not require visas to travel to Canada, and that the list be based on empirical data. We 
recommend that the Federal-Provincial Council on Immigration and Protection consider 
whether there is a need to require visitors to be covered by private medical insurance. 


With regard to foreign students, we recommend that adequate guardianship 
arrangements be in place for those undertaking primary or secondary school studies in 
Canada. Those who complete post-secondary studies in Canada and have a permanent job 
offer should be able to apply for landing within the country. 


PROTECTION 


Fon our review of current domestic and international laws and policies on the protection 
of refugees, we conclude that Canada should take a position of leadership in developing 
new models for international responsibility sharing in the identification and resettlement of 
those in need of protection. Any new model should be grounded in the international 
principles central to protection, including the obligation not to return persons to countries 
where their lives or liberty would be threatened because of their race, nationality, political 
Opinion or membership in a particular social group. Until such time as those international 
models are developed and operational, Canada should reinvigorate its commitment to the 
displaced and persecuted. 


Our report recommends a single protection system that deals with requests for 
Canada’s protection wherever they arise, whether on or outside Canadian territory. 
Resources should be directed to protection activities abroad to identify those who need 
resettlement in Canada without forcing them to use the expensive and risky services of 
people smugglers. In this way, Canada can focus on assisting the most vulnerable, 
overwhelmingly women and children, as close as possible to their home country. 


We recommend that one organization manage Canada’s protection responsibilities 
under the Protection Act. This agency would administer the protection process both 
overseas and inland. It would train its decision makers and provide them with administrative 
support and specific background information on the individuals whose requests for 
protection are being considered. The agency would advise the Minister on international 
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humanitarian migration trends as well as on spontaneous influxes into Canada. The Minister 
would be able to direct the agency regarding crises as they arise. 


We propose a cadre of decision makers — civil servants selected by the protection 
agency for their abilities. They would be trained in human rights law and in procedures for 
making fair and consistent decisions. These Protection Officers would be assigned to work in 
Canada and at Canadian points of service abroad. A higher level of civil servant — Appeal 
Officers — would be employed by the protection agency and would be assigned to major 
offices in Canada. The protection agency would benefit from input from the Protection 
Advisory Committee, which would be created in the protection legislation. The Advisory 
Committee would be composed of representatives of domestic, international, governmental 
and non-governmental entities, all with knowledge or experience relevant to the work of the 
agency. Its advice could be on any matter regarding changes to the law or to the User Guide 
on protection, the budget, staff training or emerging trends. 


In general, we propose a broader definition of protection, a proactive approach 
overseas to find those most in need, and an inland procedure to discourage non-genuine 
claimants. 


We propose more inclusive criteria for the determination of who would be considered 
for protection, both inside Canada as part of our international obligations, and outside 
Canada in line with the guiding principle of shifting Canada’s efforts towards those in the 
most vulnerable situations. The criteria would include the definition of “refugee” in 
international law as well as other current and future human rights standards that address 
potential violations resulting in the endangerment of the life and security of a person. 


With regard to the overseas operation of the protection agency, we recommend that 
Protection Officers be strategically placed in order to be accessible to those most in need of 
resettlement. As part of their responsibilities, these officers would form networks with human 
rights organizations and others who could provide objective information and refer potential 
protection cases to them. As well, we propose that non-governmental agencies, known for 
their international work, be permitted to enter into agreements with the protection agency in 
order to identify overseas those in need of protection and resettlement in Canada. Because 
priority should be given to the most vulnerable, we recommend that the likelihood of 
successful establishment in Canada not be a requirement in the new Protection Act. In 
addition, a fast-track system should be in place abroad to allow those who are determined to 
be in imminent danger to travel to Canada on an urgent basis. With regard to those selected 
abroad who require extensive medical care, the agency would ensure that all necessary 
services were first arranged with the province of destination. 


With the introduction of these more active protection operations outside of Canada, we 
accept the challenge of building a more efficient inland procedure, one that is fair, consistent 
and timely, and that reflects the principles of natural justice. 
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The process whereby eligibility to apply for refugee status is determined has been 
streamlined. We recommend the development of a more transparent “safe third country” 
notion. We believe that such steps will restore the real purpose of international law, that is, to 
build systems that ensure that all countries share in the responsibility of providing solutions 
for those seeking protection. 


The inland procedure for determining who requires protection should be based on the 
principle that persons should make their claims known to the protection agency as soon as 
possible after their arrival, and that the system must be easily and readily accessible to such 
persons. The protection agency would have reception facilities at major ports of entry. 
Immigration officers would be trained to make the presence of the agency known to those 
seeking protection. The agency would also ensure access to necessary Services. 


We recommend the codification of all requirements and time limits for the inland 
process, which would apply to all parties. Claimants who meet reporting requirements should 
be given the right to work, as well as other social benefits. We propose that the protection 
agency assume all income assistance and medical service costs for inland protection 
claimants until landing or removal. 


Inland hearings would take the form of an interview held before a Protection Officer 
and in the presence of the claimant's representative and an interpreter; a representative and 
an interpreter could attend the hearing in those cases where the application is made 
overseas. Procedures would be codified in the protection legislation to ensure full and timely 
disclosure as well as other basic principles of fairness. We recommend tight time frames 
because of the easy accessibility of the process and the provision of supporting services at 
ports of entry. The deadlines would be as follows: to report to the protection agency within 
three business days of arrival; to submit the claim within the next 10 business days; to hold 
the interview within six weeks; and to make the protection decision with supporting reasons 
within six weeks of the interview. We propose that inland claimants be permitted an internal 
review of unsuccessful claims, which they would have to file within 15 days of receiving the 
reasons for refusal. This would be a paper review. An interview would be held where 
credibility was at issue. 


In this protection system we envisage, we introduce a new legal status in law, that of 
“temporary protected status.” It would not have general application since we considered and 
rejected the widespread use of temporary status. “Temporary protected status” would be 
given, however, in those cases where persons need protection but cannot provide satis- 
factory identity documents. Such persons could apply for landing after three years. With 
regard to all other protected persons, application for landing would be automatic in law 
although these persons would be subject to medical, criminality and security checks initiated 
at the beginning of the claim process. Persons determined to be in need of protection, both 
inland and overseas, would be exempt from the excessive medical cost provisions. 
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In keeping with the standard set by the exclusion and cessation provisions of the 1951 
Convention Relating to the Status of Refugees, we would not provide protection to persons 
who there is serious reason to believe have committed war crimes or serious non-political 
crimes, or to persons who have re-availed themselves of the protection of the country 
concerned in their claim or who have re-established themselves there. Fraudulent action or 
concealment of material facts would also result in a person being deprived of protected 
status. A Protection Officer would hold an interview to determine these matters. The grounds 
for revoking protection would be applied narrowly in accordance with the Vienna Convention 
on the Law of Treaties. 


We detail numerous other matters pertaining to the new Protection Act, such as the 
exemption of all protected persons from application fees and access to loans in the case of 
right of landing fees. Spouses and dependent children of persons protected through the 
inland process would be processed towards landing concurrently with the protected person. 
We also strongly recommend the one-time allocation of additional resources to the current 
convention refugee determination system until it has completed determinations for all claims 
received prior to the implementation of the new protection system. 


COMPLIANCE 


@ propose a new system for ensuring that persons comply with the Immigration and 

Citizenship Act. There is a loss of public confidence with regard to the enforcement of 
the present Act. We especially note the inability to track clients effectively; delays at the 
removal stage; the process-based organizational structure; and the perception of arbitrary 
detention decisions. 


The key components of our proposed approach are: an objective legislative framework; 
incentives for voluntary compliance; transparent and codified inadmissibility, detention and 
removal criteria; a front-end approach to enforcement; a flatter structure for assessing 
violations; and the availability of resources, systems and training. Our proposed system is 
premised on the principle that all persons subjected to any inland immigration, protection or 
enforcement process should be granted a new legal status, which we call “provisional 
status.” Provisional status would be granted to persons who cooperate with the process and 
meet reporting conditions. A person who is likely to be a danger to the public, who is unlikely 
to appear for removal, who is undocumented and uncooperative upon arrival, or who fails 
without due cause to appear for interviews or to fulfil conditions, would be detained. The 
power to detain would therefore be linked to the person’s failure to meet or comply with the 
objective and codified requirements for provisional status. 


The proposed system is geared to outcomes: provisional status while formal status is 
under consideration; formal status where requirements are met; and removal from Canada 
where they are not. Provisional status would cease automatically when an application for 
formal status is finally determined. If the decision is negative, the person would be required 
to depart voluntarily or would be subjected to mandatory detention and removal. 
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An automated system to track persons is essential to verify compliance with the 
reporting requirements. The system should generate information on persons who fail to 
comply, and enforcement action should be initiated. While the establishment costs of such a 
system would be high, the long-term benefits would be significant. 


With regard to specific violations of the Immigration and Citizenship Act, we 
recommend reducing the number of decision layers by providing an administrative rather 
than an inquiry process to make findings with respect to alleged breaches of the Act. The 
criteria for decisions would be prescribed in regulations for greater transparency. The key 
aspects of procedural fairness would also be codified in regulation to deal with decisions 
leading to loss of status, denial of entry or removal from Canada. 


We address the international aspects of achieving compliance and call for a concerted 
international effort to obtain the cooperation of foreign governments in providing travel 
documents to their citizens. We recommend enhanced powers for the Immigration and 
Citizenship Act so that Canada can exchange information with other countries with respect to 
Criminality cases, and to authorize examinations and conclusive decisions to approve or deny 
entry to be made outside of Canada. We also address several issues relating to 
transportation companies, such as a time limit on their liability for costs for carrying non- 
genuine claimants. 


We studied the current statutory provisions concerning inadmissibility criteria. We 
recommend that areas of overlap be eliminated and that the grounds for inadmissibility be 
categorized under five headings: medical, criminal, security, financial, and system integrity. 


With regard to medical issues, we propose that any definitions included in regulations 
be developed at the Federal-Provincial Council on Immigration and Protection. We also 
recommend that persons under medical surveillance be granted provisional status until they 
are able to provide a contact address in Canada. We include a proposal for ensuring that 
medical testing initiatives for visitors and immigrants are regularly reported to Parliament. 


We recommend that the crime of “people smuggling” be added as grounds for 
inadmissibility. With regard to security issues of inadmissibility, we propose that the 
terminology in the new Act be congruent with the definition of “threats to the security of 
Canada” contained in the Canadian Security Intelligence Service Act. With respect to 
systems integrity, we recommend new grounds, denying admission to persons connected 
with governments against which there are international sanctions. 


With regard to other matters of compliance, we propose the narrowing of provisions for 
a stay of removal. We recommend a more transparent system for the work of the internal 
advisory committee on country conditions for removals. We also provide for a prompt pre- 
removal risk assessment on application for all persons facing removal from Canada. Finally, 
we recommend that the prosecution of persons suspected of smuggling people for profit be 
allowed without the need to seek the approval of the Attorney General or Deputy Attorney 
General and, further, that the Criminal Code be amended to allow for the forfeiture of the 
assets of people convicted of such crimes. 
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We draw attention once again to the recommendations of the Tassé report regarding 
removals from Canada. This report called for increased transparency and accountability 
through detailed reporting to Parliament on the previous year's experience regarding the 
issuance of exclusion, removal and deportation orders, including information on outstanding 
orders and reasons why they have not been executed. As a further initiative, we recommend 
that the Minister take active steps to restore public confidence through a wider debate on 
the difficult issues of detention and removal by having them examined by the Standing 
Committee on Citizenship and Immigration. 


REVIEWS 


e considered the current processes of appeals and reviews. We propose a new system 

which would respect due process and fairness, simplify procedures, and adapt review 
procedures to the nature of the case being reviewed. We recommend the establishment of a 
branch of the Department of Citizenship and Immigration with a structure and rules that 
would ensure independence for its decision makers. The branch would handle the resolution 
and review of decisions made relating to denial of sponsorship, revocation of status, and 
detention. 


With regard to decisions to refuse sponsorship, we support the move of the present 
Immigration Appeal Division of the Immigration and Refugee Board towards alternative 
dispute resolution mechanisms. We endorse this approach, but we would go even further and 
create the position of professional mediation specialist who would have the power to 
ultimately impose binding decisions within strict time limits where the parties fail to agree. 
Decisions would be based on fact and law. An officer from the resolution and review branch 
could be called upon to review decisions to refuse admission or to revoke status. Such a 
review would not be available to those with danger or security certificates made against 
them. With regard to the current danger to the public provisions, we propose that the criteria 
for decisions be codified in regulations under the new Immigration and Citizenship Act, and 
that the annual report to Parliament provide details of cases of persons determined to be 
dangers to the public. 


A review officer would be required to review a detention within 48 hours in order to 
determine whether provisional status could be restored. Conditions inside detention centres 
should allow for the detainee to make the necessary contacts to have his or her provisional 
status restored. Current time frames with regard to the continuous review of a detention 
should be maintained. 


In the area of judicial review, we recommend that a leave provision be required for 
applications from persons who are seeking judicial review of the decisions of visa officers 
abroad. 
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RETHINKING DISCRETION 


WW: consider the use of discretion under the current legal regime and what its place 
should be in the one we propose. We conclude that most of the current situations 
where humanitarian and compassionate discretion is used could be regularized within the 
provisions of the proposed new legislation. Similarly, the use of an objective selection 
process would mean that a general discretionary power would no longer be necessary for a 
visa officer. 


We acknowledge that situations might arise that are not foreseen in the legislation, and 
that some provisions applied to new situations could have unintended results. We therefore 
recommend two residual powers, neither of which could be delegated, one in the hands of 
the Minister, and one in the hands of regional directors general. The Minister’s residual 
power could be used only as an extraordinary measure in the national interest. The director 
general's power would be exercised in extraordinary situations of dependency between 
persons. In both cases, a detailed summary of the use of these powers would be included in 
the annual report to Parliament. 


IMPLEMENTING OUR REPORT 


inally, we advise that our recommendations are intended to be consistent with our earlier 

discussion of underlying values and operating principles. We hope that our report, which 
develops two new regimes of law, will be considered as a holistic work and not one 
amenable to selection on a piecemeal basis. We caution that our recommendations were 
often made in light of the limited research and data available. We encourage all parties to 
strengthen research and analysis activities both inside and outside of government. We also 
encourage the Minister to build a system that supports the expeditious removal of persons 
deemed to be removable from Canada while respecting the Canadian Charter of Rights and 
Freedoms and all other relevant laws. This can only be done with the appropriate allocation 
of resources. Legislative amendments alone cannot correct the situation without these 
supplementary initiatives. 
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Chapter 2 
A New Legislative and Accountability Framework 


RECOMMENDATION 1 


To recognize and promote the continuum from landing to citizenship, the /mmigration Act and the 
Citizenship Act should be combined into a single piece of legislation that includes explicit recognition 
of active participation in Canadian society as a requisite for citizenship. 


RECOMMENDATION 2 


Separate protection and immigration legislation should be created to emphasize the different goals of 
Canada’s humanitarian commitment and its immigration program. The Immigration and Citizenship Act 
would apply to the selection and integration of immigrants and the admission of visitors, students and 
temporary workers. The Protection Act would focus only on those seeking protection. 


RECOMMENDATION 3 


The Immigration and Citizenship Act and the Protection Act should be constructed as framework 
legislation reflecting their respective Objectives. The Acts should contain those essential elements 
that could seriously affect the status of individuals. Program design and administrative elements 
should be in the Regulations. 


RECOMMENDATION 4 
The Objectives of the Immigration and Citizenship legislation should be to: 


(a) Facilitate the entry, whether temporary or permanent, of those persons who will contribute to 
Canada’s prosperity and to the economic well-being of Canadians; 


(b) Create and maintain those conditions necessary to ensure that persons here on a permanent 
basis become full participants in Canadian society in exercising both their rights and 
responsibilities; 


(c) Promote self-sufficiency and security in social and economic terms by recognizing the integrity of 
the family in its many forms; 


(d) Enrich the culture of Canadians; and 


(e) Create and maintain those conditions necessary to protect the health and safety of Canadian 
society and deny the use of Canadian territory to persons likely to engage in criminal activities, 
whether defined nationally or internationally. 


The Means for achieving these Objectives should be: 
(a) Providing full information to allow for public education; 


(b) Ensuring that the immigration program reflects the input and analysis resulting from research and 
consultations; 


(c) Ensuring that the immigration program meets its stated goals through accountability measures 
and due process; and 


(d) Ensuring appropriate communication and coordination with the protection agency, other federal 
departments, and other orders of government. 
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RECOMMENDATION 5 
The Objectives of the Protection legislation should be to: 


(a) Enable Canada to take leadership in the international community to better organize the sharing of 
responsibility for the identification of and the provision of assistance to those who require 
protection; 


(b) Fulfil our domestic obligations with respect to international humanitarian and human rights law; 
and 


(c) Uphold our obligations by ensuring that we extend our protection only to those who require and 
deserve it. 


The Means for achieving these Objectives should be: 


(a) Developing international systems of identification and assistance for those in need, based on 
international principles of protection; 


(b) Offering protection to persons in most need at first opportunity: overseas, at point of entry, inland; 
(c) Providing full information to allow for public education; 


(d) Ensuring that the protection program reflects the input and analysis resulting from research and 
consultations; 


(e) Ensuring that the protection program meets its stated goals through accountability measures and 
due process; and 


(f) Ensuring appropriate communication and coordination with Citizenship and Immigration Canada, 
other federal departments, and other orders of government. 


RECOMMENDATION 6 


In addition to the current requirement that proposed regulations be pre-published in the Canada 
Gazette, the Immigration and Citizenship Act and the Protection Act should stipulate that regulatory 
amendments must be submitted for advice to a parliamentary standing committee and/or the proposed 
Federal-Provincial Council on Immigration and Protection. Amendments to the Protection Act would 
also be referred to the proposed Protection Advisory Committee. 


RECOMMENDATION 7 


Decision making for all immigration and protection programs should be based on grounds elaborated 
in the Regulations, not in departmental guidelines. 


RECOMMENDATION 8 


For the purpose of ensuring consistent decision making, the Immigration and Citizenship Act and the 
Protection Act should require the department and the protection agency to develop comprehensive, 
plain-language User Guides to the Acts and Regulations. Instructions given through the User Guides 
would be binding. The User Guide would serve as the primary source of information for applicants. 


RECOMMENDATION 9 


New directives modifying the information, instructions or interpretations found in the User Guides 
could only enter into effect after their publication in new editions of the Guides. 
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RECOMMENDATION 10 


Officers rendering decisions should be provided with the training and support necessary to ensure that 
they are current with the Objectives of the legislation. Employees should be made aware of the 
operational impact of key court decisions through a report within 30 days of the court decision. 


RECOMMENDATION 11 


The Immigration and Citizenship Act and the Protection Act should direct the Minister responsible to 
submit to Parliament an annual report, including comments on the general administration and 
management of the respective Acts from such bodies as the Office of the Auditor General, the standing 
committees of Parliament, and the proposed Federal-Provincial Council, as well as key indicators of 
performance over the previous year. The annual reports to Parliament should be written in plain 
language, published, and made widely available. 


RECOMMENDATION 12 


The Immigration and Citizenship Act should outline the broad categories of immigration performance 
indicators to be included in the annual report to Parliament. Within these categories, the particular 
indicators to be included should be outlined in the Regulations so that they might be revised from time 
to time to reflect that the Act is meeting its Objectives. 


The broad categories of indicators outlined in the Immigration and Citizenship Act should be: 
e Number of immigrants and temporary entries; 

e Case-processing times; 

e Indicators of integration; and 


e System integrity indicators. 


RECOMMENDATION 13 


The Protection Act should outline broad categories of protection performance indicators to be 
included in an annual report to Parliament. Within these categories, the particular indicators should be 
outlined in the Regulations so that they might be revised from time to time to reflect that the Protection 
Act is meeting its Objectives. 


The broad categories of indicators outlined in the Protection Act should be: 

¢ Number of persons granted protection abroad and in Canada, by relevant convention; 
e Processing times for protection claims; 

e Indicators of integration for protected persons; and 


e System integrity indicators. 


RECOMMENDATION 14 


The Immigration and Citizenship Act and the Protection Act should include a procedure whereby the 
Minister would discuss with the Federal-Provincial Council on Immigration and Protection, the 
protection agency and other interested groups, appropriate numbers of persons in immigration and 
protection programs for the future. In the interim, numbers should be maintained at approximately the 
Current level. 


RECOMMENDATIONS 


RECOMMENDATION 15 


Once the desired volume of immigration has been established, the government should establish both 
targets and ceilings for visa issuance for each immigration category, with the exception of spouses 
and dependent children, persons granted protection within Canada, and employer-sponsored workers. 
The Immigration and Citizenship Act would prohibit the department from issuing more visas in a given 
year than the announced ceilings. 


RECOMMENDATION 16 


The Immigration and Citizenship Act and the Protection Act should give the Minister the authority to 
decide when to receive applications in all categories, with the exception of spouses and dependent 
children, persons granted protection within Canada, and employer-sponsored workers. 


RECOMMENDATION 17 


The Minister should establish a working group with organizations representing the interests of clients 
to examine the rationale for the right of landing fee and to develop application fees that reflect the 
costs of services provided. 


RECOMMENDATION 18 


The Immigration and Citizenship legislation should allow for loans to help with the payment of 
immigration-related fees for spouses and dependent children. 


RECOMMENDATION 19 


The federal government should negotiate a fee-sharing formula for immigrants selected by the 
provinces. The formula should allow for different fees for those immigrants for whom the federal 
government is responsible for both selection and the examination of statutory requirements, and those 
immigrants for whom the federal government is responsible only for statutory requirements. 


RECOMMENDATION 20 


Persons paid to prepare and/or represent visa applicants or persons seeking protection should be 
required to be members of a professional association in Canada, that is, either a provincial law society, 
or an association regulated by a province. 


RECOMMENDATION 21 


The Immigration and Citizenship Act and the Protection Act should contain provisions requiring the 
Minister responsible to undertake a comprehensive review of the provisions and operations of the Acts 
five years after their entry into force, and to report to Parliament, outlining any recommended changes 
to the Acts. 


Not Just NumsBers: A CANADIAN FRAMEWORK FOR FUTURE IMMIGRATION 


Chapter 3 
Sharing Responsibilities: Innovative Approaches 
to Partnership and Cooperation 


RECOMMENDATION 22 


The Immigration and Citizenship Act and the Protection Act should create a Federal-Provincial Council 
on Immigration and Protection, where the ministers responsible would meet at least once a year, 
supported by a small secretariat. This Council would provide a forum for more structured consultation 
and policy development on issues of mutual interest. 


RECOMMENDATION 23 


The Immigration and Citizenship Act should include provisions for formal, structured consultations on 
significant policy developments at the regional and national levels with non-governmental 
organizations, municipalities, business and other interested groups. Citizenship and Immigration 
Canada should develop and institute mechanisms that allow for structured consultations and proper 
research as part of the policy process. 


Chapter 4 
Community Participation: Active Integration 


RECOMMENDATION 24 


The federal government should acknowledge its enduring role in settlement and integration services; 
establish clear accountability guidelines; and provide adequate funding for settlement and integration 
services. 


RECOMMENDATION 25 


The design of future selection criteria should be founded on adequate data-based research that 
analyses the integration patterns of various categories of immigrants. 


RECOMMENDATION 26 


The Immigration and Citizenship legislation should require formal standardized language testing to 
determine knowledge of French or English. 


RECOMMENDATION 27 


The proposed Federal-Provincial Council on Immigration and Protection should establish access to 
trades and professions and foreign credential recognition as priorities and work with other relevant 
groups, such as the existing Forum of Labour Market Ministers, to resolve issues of restrictive access. 


RECOMMENDATIONS 


RECOMMENDATION 28 


The Federal-Provincial Council on Immigration and Protection should take measures with existing 
assessment authorities, to develop national standards and a shared database with the longer-term 
objective of providing a Canada-wide equivalency assessment of professional qualifications which 
would be accepted in each province and territory. 


RECOMMENDATION 29 


The Immigration and Citizenship Act should provide for a landed immigrant identification document 
which would serve as proof of landed immigrant status. In the case of travel abroad, this document 
would be required to re-enter Canada as a landed immigrant. The document should be valid for three 
years following initial landing. At the end of the three-year period, immigrants could either apply for 
citizenship or renewal of the document for an additional three years, provided they meet certain 
criteria. 


RECOMMENDATION 30 


The criteria for the maintenance of landed immigrant status should include 1) the demonstration of 
physical residency in Canada equivalent to at least one year during the initial three-year period 
following landing; and 2) the filing of Canadian income tax returns for each of the three years following 
landing. All immigrants should be advised in writing of this renewal requirement upon initial landing. 
Following the initial period, the requirement should be the need to demonstrate physical residency in 
Canada for at least two of the preceding three years and the filing of income tax returns for each of 
the three years. Immigrants not able to prove their residency would be deemed to have lost their 
status. 


RECOMMENDATION 31 


The Immigration and Citizenship Act should include criteria for granting citizenship which demonstrate 
both personal suitability and active participation in Canadian society, including: 


e Physical residence (three years’ residence); 

e Fiscal responsibility (conformance with /ncome Tax Act); 

e Knowledge of Canada and of an official language; 

¢ Minimum age (18 and over); 

¢ No serious criminality (including violations of /mmigration Act); and 


¢ Active participation (at least two of the following: employment, study, volunteer/community 
service, family care). 
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Chapter 5 
The Family: Essential for Success 


RECOMMENDATION 32 


For the purposes of the Immigration and Citizenship Act, “spouse” should be defined as 1) a partner 
through a marriage legal in the jurisdiction in which it occurred or, 2) a partner in an intimate 
relationship, including cohabitation of at least one year in duration, with the burden of proof resting on 
the applicant in either case. 


RECOMMENDATION 33 


The definition of a dependent child in the Immigration and Citizenship Act should be that the child has 
never married and is under 22 years of age, unless dependent for reasons of physical or mental 
disability. 


RECOMMENDATION 34 


The requirements of the new Family Class should reflect the principles that 1) the definition of family is 
evolving over time and differs among cultural and ethnic communities; and that 2) responsibility for the 
support and integration of each immigrant in this class should rest primarily with the Canadian citizen 
or landed immigrant undertaking the sponsorship. The legislation should, to the extent possible, permit 
sponsors to define family. 


RECOMMENDATION 35 


A tuition fee reflecting the cost of basic language training in Canada should be required of all 
sponsored Family Class immigrants who are six years of age or older and have not achieved a basic 
knowledge of English or French as measured by standardized tests. 


RECOMMENDATION 36 


The integrity of the sponsorship system should be preserved by ensuring that those in default are not 
eligible to sponsor again until the social assistance debt incurred is settled to the satisfaction of the 
province concerned. Citizenship and Immigration Canada should be empowered to facilitate the 
province’s recovery of monies owed through such tools as garnishment and seizure of assets. 
Financial co-guarantors should be permitted; however, the consequences for default should be applied 
equally to any such co-guarantor. 


RECOMMENDATION 37 


Sponsors of spouses and dependent children should be required to commit to a three-year 
undertaking and should not have been on welfare during the preceding 12 months. Sponsors of other 
members of the Family Class should be required to commit to a 10-year undertaking and to have 
declared income, during the preceding tax year, equivalent to the applicable Statistics Canada low- 
income cut-off figure, or other appropriate cost-of-living measure, for themselves, their current 
dependants, and the number of persons they wish to sponsor. The sponsorship obligation for a 
fiancé(e) should be reduced to three years following marriage. 


RECOMMENDATIONS 


RECOMMENDATION 38 


Citizenship and Immigration Canada should take the steps necessary to compile post-landing data 
providing a complete picture of the settlement success or failure of all components of the Family Class, 
and a complete inventory of sponsorship breakdown with sufficient information to accurately identify 
indicators of risk. This ongoing data collection and analysis should guide any future changes to this 
program. 


RECOMMENDATION 39 


The sponsorship undertaking should include a declaration that the sponsor is not in default of alimony 
or child-support orders, and the sponsor's permission for the department to undertake whatever 
checks it requires to verify this information. Potential sponsors in default of such payments should be 
prohibited from sponsoring. 


RECOMMENDATION 40 


The Immigration and Citizenship Act should create a three-tier structure for the new Family Class, 
composed of 1) spouses and dependent children; 2) fiancé(e)s, parents and (if the sponsor's parents 
are deceased) grandparents; and 3) relatives or close personal acquaintances of the sponsor's choice, 
excluding a spouse. 


RECOMMENDATION 41 


The Immigration and Citizenship Act should provide that tier three sponsors be required to 
demonstrate that the individual they are sponsoring is known and emotionally important to them. 
Principal applicants in this category should be required to have successfully completed secondary 
school, and either be proficient in English or French, or pay a language tuition fee reflecting the cost of 
language training in Canada to achieve proficiency. 


RECOMMENDATION 42 


Relief from sponsorship obligations should be considered on grounds of physical or psychological 
abuse. An abused or coerced spouse who has co-signed an undertaking to sponsor an immigrant 
should be able to apply formally for relief from the obligations of the joint undertaking. Sponsored 
immigrants, or the sponsor or guardian of a sponsored dependent child, could also apply to have the 
sponsorship agreement terminated. In the absence of a decision, obligations should be deemed 
ongoing. 


RECOMMENDATION 43 


Anyone convicted of crimes involving spousal abuse or domestic violence should be ineligible to 
sponsor until a period of five years has elapsed and satisfactory evidence of rehabilitation has been 
provided. 


RECOMMENDATION 44 


The Immigration and Citizenship Act should provide that spouses and dependent children for whom a 
sponsorship undertaking has been approved be permitted to apply for landing within Canada. Citizens 
of countries requiring visas to enter Canada should, under the same circumstances, be eligible for 
provisional status visas for the purpose of completing their application in Canada. Applications made 
in Canada by persons without legal status in Canada should not be processed. 


Not Just NumBers: A CANADIAN FRAMEWORK FOR FUTURE IMMIGRATION 


RECOMMENDATION 45 


The Immigration and Citizenship Act should exempt sponsored spouses and dependent children from 
the excessive cost component of the medical inadmissibility provisions. 


RECOMMENDATION 46 


The Immigration and Citizenship Act should provide that reviews of refusals based on excessive cost 
provisions for members of tier two of the Family Class be restricted to questions of fact, law, or mixed 
fact and law. 


Chapter 6 
Broadening Canadas Economic Base: 
Self-supporting Immigrants 


RECOMMENDATION 47 


The Immigration and Citizenship Act should merge current skilled worker, entrepreneur and investor 
categories into a single class to be referred to as the Self-supporting Class. All applicants should have 
to meet minimum requirements (referred to as core standards) with respect to education, official 
language ability and self-sufficiency. Core standards for age and work/business experience would also 
apply, but could be offset in specified circumstances with an acceptable offer of employment or a 
financial commitment. Applicants who meet the core standards should qualify for immigration subject 
to health, criminality and security requirements. 


RECOMMENDATION 48 


The core standard for education should be an academic, technical or trade qualification equivalent to 
at least two years of full-time post-secondary study in Canada. 


RECOMMENDATION 49 


The core standard for official language ability should be proficiency (meaning a level of fluency 
sufficient to enter the Canadian labour force) in at least one of the two official languages. This should 
be demonstrated through formal, standardized testing. 


RECOMMENDATION 50 


The core standard for work experience should relate to the Self-supporting Class tier under which the 
applicant is to be considered. For skilled workers, the requirement should be two years’ experience in 
a skilled position. For entrepreneurs, the requirement should be two years’ experience operating a 
successful business. For both tiers, the experience should have been obtained during the three years 
preceding the application. 


RECOMMENDATIONS 


RECOMMENDATION 51 


The core standard for age should be not less than 21 years of age or more than 45 years of age at the 
time of application. 


RECOMMENDATION 52 


The Immigration and Citizenship legislation should require that Self-supporting Class immigrants be 
willing and able to meet the costs of establishing themselves and their families during their first six 
months in Canada. The issue of restricting access to provincially managed social welfare programs by 
persons who have immigrated under the Self-supporting Class should be an item for discussion at the 
proposed Federal-Provincial Council on Immigration and Protection. 


RECOMMENDATION 53 


Skilled workers should have to meet each of the five core standards of the Self-supporting Class: 
education, official language ability, skilled work experience, age and self-sufficiency. 


RECOMMENDATION 54 


The core standard for skilled work experience should be determined by an objective measure such as 
the Employment Training Indicator of the National Occupational Classification Counselling Handbook. 


RECOMMENDATION 55 


There should be no excluded occupations. 


RECOMMENDATION 56 


Skilled workers with qualifications and/or experience in regulated trades or professions, especially 
those which have a mandatory requirement for licensing or registration to practise in Canada, should 
be required to attend an interview and receive counselling and information regarding the obstacles 
they will face in working in their profession or trade in Canada. 


RECOMMENDATION 57 


The Immigration and Citizenship Act should provide that an offer of permanent employment could 
offset an inability to meet the core standard for either skilled work experience or age, but not both. 


RECOMMENDATION 58 


Entrepreneurs should be required to meet the core standards for education, official language ability 
and age. They should also have at least two years’ experience operating a successful business and 
sufficient capital both to start a business in Canada and to meet all initial settlement costs. 


RECOMMENDATION 59 


As well as making a specified financial commitment, investor immigrants should have to meet three of 
the five core standards of the Self-supporting Class: education, official language ability and self- 
sufficiency. There would be no core standards for skilled work experience or age for applicants in this 
tier. 
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RECOMMENDATION 60 


A new mechanism should be established which eliminates competition between provinces and 
territories for investors and maximizes the economic benefits of the Immigrant Investor Program. The 
mechanism should be a five-year interest-free loan to the federal government. The federal government 
would distribute the funds to the provinces according to a mutually agreed formula. Provinces would 
have absolute discretion regarding the use of the funds. The funds would need to be unencumbered, 


and there would be more thorough front-end checking, at the applicant’s expense, of the provenance 
of funds. 


RECOMMENDATION 61 


The self-employed category should be eliminated. Self-employed persons wishing to immigrate to 
Canada should be required to meet the requirements of one of the tiers of the proposed Self- 
supporting Class. 


RECOMMENDATION 62 


The family business job offer and the definition of “assisted relative” should be eliminated. 


RECOMMENDATION 63 


The Immigration and Citizenship legislation should allow a province or territory to negotiate an 
arrangement with Citizenship and Immigration Canada to select an individual, or a group of individuals, 
either independently or through an arrangement with private industry or other organizations, whose 
entry would benefit the province for social, economic or cultural reasons. An individual nominated 
under such an arrangement would be required to meet health, criminality, security and other statutory 
requirements but not necessarily the core standards applying to other Self-supporting Class 
immigrants. The province would ensure that satisfactory settlement arrangements were in place. 


RECOMMENDATION 64 


There should be an objective test, geared to age, for the accompanying family members of Self- 
supporting Class immigrants (spouses and school-age children) to assess basic proficiency in at least 
one official language. A supplementary fee should be charged for each such person unable to meet 
the required standard to offset the future cost of language training. 


RECOMMENDATION 65 


The Immigration and Citizenship legislation should exempt companies operating in Canada with 20 or 
more employees from the requirement to obtain a validation from the National Employment Service in 
order to sponsor a foreign worker. Foreign workers sponsored by such companies should be able to 
apply for an employment authorization directly to a Canadian mission abroad. 


RECOMMENDATION 66 


For companies with fewer than 20 employees, the current validation process should be streamlined. 


RECOMMENDATIONS 


RECOMMENDATION 67 


The Immigration and Citizenship legislation should provide an exemption from the requirement to have 
an employment authorization for any bona fide business person seeking to enter Canada for 30 days or 
less for legitimate business and/or employment purposes. 


RECOMMENDATION 68 


The immigration Regulations should provide for a “facilitation” visa which should be available on a full 
cost-recovery basis in both visa-exempt and non-visa-exempt countries. The visa should be marketed 
to frequent travellers, especially business persons, who would benefit by having a multiple travel 
business visa which would facilitate access to Canada and, eventually, provide expedited admission at 
ports of entry. 


RECOMMENDATION 69 


A task force of representative parties should be formed to advise the Minister within six months on 
ways to facilitate the entry of business persons to Canada. 


RECOMMENDATION 70 


The Immigration and Citizenship legislation should allow family members of foreign workers to work in 
Canada. 


RECOMMENDATION 71 


The health coverage of foreign workers and their families should be the responsibility of the employer, 
either through private health insurance or through an agreement with the provincial government. 


RECOMMENDATION 72 


Streamlined health clearance arrangements should be introduced for temporary workers. Options to 
consider include local clearance where designated medical practitioners are satisfied that the 
applicant is medically admissible, and conditional entry pending the final determination by a medical 
officer. 


RECOMMENDATION 73 


The Immigration and Citizenship legislation should allow foreign workers to make applications from 
within Canada for change of status to landed immigrants. Applicants should be required to meet the 
same selection criteria and health, criminality and security requirements as other skilled workers, and 
should have a valid, permanent job offer. 


RECOMMENDATION 74 


The annual report on immigration levels should include details of the number of foreign workers from 
the previous year by occupation group. 
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RECOMMENDATION 75 


The Live-in Caregiver Program should be eliminated as a separate visa class and made, both in theory 
and in practice, entirely consistent with the Foreign Worker Program. The Immigration and Citizenship 
legislation should allow caregivers with a valid, permanent job offer to apply for landed immigrant 
status in the Self-supporting Class. 


RECOMMENDATION 76 


The Immigration and Citizenship Act should state that the placement of any country on a visa-exempt 
schedule would initially be on a provisional basis only. 


RECOMMENDATION 77 


The Federal-Provincial Council on Immigration and Protection should consider the need for, and the 
consequences of, a requirement that all visitors to Canada be covered by a travel or health insurance 
policy that would cover the costs of any medical treatment incurred during their stay in Canada. 


RECOMMENDATION 78 


The department should facilitate the entry of foreign students, with consistent and transparent 
decisions on an applicant's bona fides as a student. 


RECOMMENDATION 79 


Foreign students should be required to provide evidence of health coverage satisfactory to the 
relevant provincial authorities before obtaining their student visa. 


RECOMMENDATION 80 


The Immigration and Citizenship legislation should require evidence of guardianship arrangements 
satisfactory to provincial welfare authorities prior to the granting of a student visa for primary or 
secondary school studies in Canada. 


RECOMMENDATION 81 


The Immigration and Citizenship legislation should allow foreign students who have successfully 
completed a course of post-secondary studies in Canada to apply for landed immigrant status in 
Canada if they have an acceptable, permanent job offer. They should be required to meet the selection 
criteria for the Self-supporting Class as well as health, criminality and security requirements. 


RECOMMENDATIONS 


Chapter 7 
Offering Canada's Protection 


RECOMMENDATION 82 


The Protection Act should enable Canada to exercise leadership in generating international 
protection-oriented responses to refugee crises. 


RECOMMENDATION 83 


The Protection Act should provide that all of Canada’s protection activities be managed as part of the 
same system. 


RECOMMENDATION 84 


The Protection Act should create a protection agency to be responsible for the management of 
Canada’s protection system. 


RECOMMENDATION 85 


The protection agency should develop a cadre of career civil servants as Protection Officers and 
Appeal Officers. The protection agency should assign Protection Officers to determine protection 
claims both abroad and in Canada, and Appeal Officers to review decisions on in-Canada protection 
claims. 


RECOMMENDATION 86 


The Protection Act should provide for the creation of an Advisory Committee composed of experts to 
advise the protection agency. 


RECOMMENDATION 87 


The Protection Act should provide criteria consistent with Canada’s obligations under the 1951 
Convention Relating to the Status of Refugees and other current and developing human rights and 
humanitarian standards, violation of which would result in the endangerment of life and security of a 
person. These same criteria should be used when examining protection claims both in Canada and 
abroad. All criteria should be examined in a single administrative procedure. 


RECOMMENDATION 88 


The protection agency should give priority to the most vulnerable and those most in need. There 
should be no requirement that applicants be likely to establish themselves successfully in Canada. 


RECOMMENDATION 89 


The Protection Act should provide conditions to encourage claims for protection to be made at the 
earliest possible opportunity, which means in the following order: overseas, at the port of entry, inland. 
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RECOMMENDATION 90 


The Protection Act should contain provisions enabling the protection agency to enter into selection 
and/or settlement arrangements with non-governmental organizations. Based on the general protec- 
tion criteria, these organizations could select persons overseas in need of protection. 


RECOMMENDATION 91 


Protection seekers abroad could be sponsored by the Government of Canada or, in some cases, by 
non-governmental organizations. Resettlement assistance would be provided by the government, non- 
governmental organizations, or both. 


RECOMMENDATION 92 


To improve the fairness and efficiency of overseas protection determination procedures, the legislation 
should provide for the following: 


e the overseas Protection Officer would be authorized to do paper pre-screening of potential 
claimants; 


e applicants would be permitted legal representation by a member of any provincial law society, a 
member of an association regulated by a province, or a person who was not remunerated for 
services rendered; 


e awritten decision by the Protection Officer, stating reasons, would be required within six weeks of 
the protection determination interview; 


e decisions could not be appealed; and 


e¢ where a claim was allowed, the case would be forwarded to the responsible Canadian visa office 
for processing for landing. 


RECOMMENDATION 93 


The Immigration and Citizenship Act and the Protection Act should allow for persons abroad who are 
determined to be in urgent need of protection to be issued temporary protected status. 


RECOMMENDATION 94 


The Protection Act should provide for an inland protection determination system that is fair, consistent 
and timely and that reflects natural justice. Bona fide protection seekers should find it in their best 
interests to come forward as early as possible. 


RECOMMENDATION 95 


The Immigration and Citizenship Act should enable the Minister to prescribe a country as a Safe third 
country, including in relation to a class of persons. The protection agency would have to be consulted. 
The proposed regulations and a statement indicating why the proposed country should be considered 
a safe third country would be submitted to the Standing Committee. 


RECOMMENDATIONS 


RECOMMENDATION 96 


The Immigration and Citizenship Act should provide for the Minister to table before the House of 
Commons any safe third country regulations and a statement. The statement would include whether 
the proposed safe third country complies with relevant international law concerning the protection of 
persons seeking asylum and with other relevant human rights standards. 


RECOMMENDATION 97 


The Immigration and Citizenship Act and the Protection Act should reflect that the protection agency 
would have jurisdiction over all protection claims as soon as they are made. Ineligibility determinations 
would be made by Protection Officers, except where a person comes to Canada within the year after 
being found not to be in need of protection or where a person comes from a safe third country. In 
those cases, the determination would be made by the status determination officers. 


RECOMMENDATION 98 


The Protection Act should include a provision that precludes making a further protection claim while 
an unsuccessful claimant remains in Canada. Where an unsuccessful claimant has left Canada after 
the claim was determined and has subsequently returned to Canada, the current period during which 
no new claim may be made should be extended from 90 days to one year. 


RECOMMENDATION 99 


The Immigration and Citizenship Act should provide that statutory immigration requirements (medical, 
criminality and security checks) be initiated for persons seeking protection upon their arrival on 
Canadian soil. 


RECOMMENDATION 100 


The Immigration and Citizenship legislation should prescribe as a mandatory condition of provisional 
status for persons seeking protection in Canada, the requirement to undergo a medical examination for 
reasons of public health and safety within 10 days of arriving in Canada. 


RECOMMENDATION 101 


The Protection legislation should codify all requirements and time limits of the inland process, equally 
applicable to all parties. The legislation would establish time limits for filing a protection claim inland, 
with possible extensions permitted due to a change in circumstances. 


RECOMMENDATION 102 


The Protection legislation should provide for comprehensive assistance services to protection 
claimants at the port of entry. 


RECOMMENDATION 103 


The Immigration and Citizenship Act should permit the granting of provisional status to persons who 
claim to need protection except where a claimant is uncooperative, is determined to be a danger to 
the public, or poses a security risk. The Protection Act should accord persons with provisional status 
the right to work and other social benefits. 
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RECOMMENDATION 104 


The Protection Act should require the federal government, through the protection agency, to assume 
all income assistance and health-care costs for inland claimants until the final determination of their 
cases (either accorded landed immigrant status or removed from Canada). 


RECOMMENDATION 105 


The Protection legislation should establish the conditions for a fair and timely process, with protection 
determination interviews to be held within six weeks of the submission of a claim, and the requirement 
for the claimant to provide full and timely disclosure. 


RECOMMENDATION 106 


To expedite the interview process, the Protection legislation should provide for an initial review of the 
case by designated employees of the protection agency. These employees would be authorized to 
recommend to a Protection Officer that a claim be accepted without an interview where the case 
warranted. 


RECOMMENDATION 107 


The Protection legislation should require a protection decision to be made within six weeks of the 
interview. Successful claimants would be referred by the protection agency to Citizenship and 
Immigration Canada for processing towards landed immigrant status. 


RECOMMENDATION 108 


The Protection legislation should provide for appeals of protection decisions made by Protection 
Officers in Canada to an appeal section of the protection agency. The appeal should be restricted to a 
paper review based on the merits. The appeal section could request further information, confirm the 
decision, or render a new decision. 


RECOMMENDATION 109 


The Immigration and Citizenship Act and the Protection Act should provide that persons determined to 
need protection but who cannot show satisfactory identity documents should be granted temporary 
protected status, and they could apply for landing after three years. 


RECOMMENDATION 110 


The Immigration and Citizenship Act and the Protection Act should prescribe that a process to revoke 
temporary protected or landed immigrant status granted on protection grounds could be initiated at 
the instigation of the Minister. This process would be called cessation. 


RECOMMENDATION 111 


Cessation grounds would include: 1) re-availing oneself of the protection of the country of persecution; 
2) status obtained fraudulently or through misrepresentation; or 3) reasonable grounds to believe the 
person committed war crimes or crimes against humanity. 


RECOMMENDATIONS 


RECOMMENDATION 112 


The decision on cessation would be made by a Protection Officer following an interview. The decision 
would not be subject to appeal, except when the person whose rights are affected by the decision is a 
landed immigrant. In the case of a landed immigrant, the cessation procedures would have to be 
commenced within three years of landing. Landed immigrant status would be deemed lost when the 
decision of the Protection Officer concluded that there was cessation. 


RECOMMENDATION 113 


The Immigration and Citizenship Act should reflect that persons determined to be in need of protection 
by Canada should be immediately processed for landing, subject to the statutory medical, criminality 
and security checks. 


RECOMMENDATION 114 


All persons determined to be in need of protection either inland or overseas would be exempted from 
paying a fee for processing a landing application. They would still be subject to the right of landing fee, 
but a loan would be available. 


RECOMMENDATION 115 


The Immigration and Citizenship Act should continue to provide that immediate family members 
(spouses and dependent children) should be included in the landing application and processed 
concurrently, even if they reside abroad. 


RECOMMENDATION 116 


The Immigration and Citizenship Act should exempt persons granted protection in Canada and abroad 
and their dependants from the excessive cost component of the medical inadmissibility provisions. The 
Immigration and Citizenship Act should require that all persons outside Canada who are determined to 
be in need of protection, as well as those dependants outside Canada of a person determined to be in 
need of protection, should be required to undergo a medical examination for reasons of public health 
and safety prior to receiving their documentation to travel to Canada. 


RECOMMENDATION 117 


The Protection Act should specify that when a person abroad in need of protection requires extensive 
medical care, the protection agency must ensure that all necessary facilities are arranged with the 
province of destination. 


RECOMMENDATION 118 


The Protection Act and the Immigration and Citizenship Act should reflect the federal government's 
responsibility for medical costs for persons seeking protection in Canada and those found to be in 
need of protection prior to obtaining landed immigrant status. 


Not Just Numbers: A CANADIAN FRAMEWORK FOR FUTURE IMMIGRATION 


RECOMMENDATION 119 


Resources should be allocated to maintain the current Convention refugee determination system until 
it has completed determinations for all claims received prior to the implementation date for the new 
protection system. The quorum of the Convention Refugee Determination Division should be reduced to 
one member for this purpose. 


Chapter 8 
Compliance: Building Confidence in the System 


RECOMMENDATION 120 


The Immigration and Citizenship Act should include a provision which specifies that all persons legally 
in Canada, other than Canadian citizens, must have status under the Act. Any person without status 
under the Act would be subject to arrest, detention and removal from Canada. 


RECOMMENDATION 121 


The Immigration and Citizenship Act should provide for a form of status, to be referred to as provisional 
status, for those persons who should be allowed to enter and/or remain in Canada pending (i) the 
determination of an application to stay here in the longer term; (ii) an appeal against a removal order; 
or (iii) departure if so ordered. 


RECOMMENDATION 122 


The Immigration and Citizenship legislation should only provide provisional status in situations where 
the person (i) is not likely to pose a danger to the public; and (ii) is likely to appear for removal from 
Canada if required; and (iii) has cooperated with respect to providing evidence of his or her identity 
and obtaining documentation which would enable departure from Canada if required; and (iv) is willing 
to comply with the conditions of provisional status. 


RECOMMENDATION 123 


The Immigration and Citizenship legislation should prescribe both mandatory and optional conditions 
for the various categories of persons with provisional status. The optional conditions should describe 
those conditions which may be imposed on a person with provisional status according to the 
circumstances in the particular case. 


RECOMMENDATION 124 


The Immigration and Citizenship Act should prescribe that failure to abide by the conditions imposed 
On provisional status without due cause would result in revocation of that status and mandatory 
detention. 


RECOMMENDATIONS 


RECOMMENDATION 125 


The Immigration and Citizenship legislation should require the monitoring of compliance with 
conditions of provisional status. To that end, Citizenship and Immigration Canada should develop an 
automated tracking system that would interact with other databases relating to the person's status and 
benefits in Canada. 


RECOMMENDATION 126 


The Immigration and Citizenship Act should provide for an administrative process, presided over by a 
status determination officer, to determine alleged breaches of the Act. 


RECOMMENDATION 127 


The criteria to determine inadmissibility and revocation of status should be objective and therefore 
minimize the weighing of evidence. Those criteria should be prescribed in the Regulations. 


RECOMMENDATION 128 


The Immigration and Citizenship legislation should establish fair procedures for processes which may 
lead to loss of status, denial of entry or removal from Canada. 


RECOMMENDATION 129 


The Immigration and Citizenship Act should describe the main categories of persons who are 
inadmissible, or those who have violated a provision of the Act such that their immigration status 
should be revoked, under the headings “Medical,” “Criminal,” “Security,” “Financial” and “System 
Integrity.” 


RECOMMENDATION 130 


The Immigration and Citizenship Act should maintain the distinction between persons who are 
inadmissible for reasons of danger to public health and safety and those who are inadmissible on 
account of excessive costs to the health-care system. The term “excessive costs” should be defined 
by the Federal-Provincial Council on Immigration and Protection and described in the Regulations in 
such a way that it is transparent and objective. 


RECOMMENDATION 131 


The proposed Federal-Provincial Council on Immigration and Protection should establish criteria for 
the admission of otherwise medically inadmissible persons. 


RECOMMENDATION 132 


The Immigration and Citizenship Act should include a provision whereby persons subject to medical 
surveillance requirements should be granted provisional status and should only be landed as immi- 
grants after having provided an acceptable contact address in Canada. 
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RECOMMENDATION 133 


The Immigration and Citizenship Act should require that landed immigrants subject to medical surveil- 
lance requirements demonstrate that they have maintained ongoing contact with provincial authorities 
as required before renewal of their landed immigrant documents or approval of their application for 
citizenship. 


RECOMMENDATION 134 


Routine medical tests to be taken by visitor and immigrant applicants should be determined by the 
Minister of Health in consultation with the Minister of Citizenship and Immigration and provincial 
health ministers. The Immigration and Citizenship Act should direct the Minister of Health to table an 
annual report in Parliament establishing the testing regime for the coming year and stating the 
statistical outcomes of the previous year’s medical examinations. 


RECOMMENDATION 135 


Citizenship and Immigration Canada and Health Canada should jointly train Citizenship and Immigration 
Canada medical officers to collect information on emerging and ongoing international health risks. 


RECOMMENDATION 136 


Without altering the broad range of criminality which leads to inadmissibility, the relevant sections of 
the /mmigration Act should be carefully examined with a view to simplifying the provisions in order to 
remove inconsistencies and eliminate unnecessary overlaps. 


RECOMMENDATION 137 


The Immigration and Citizenship Act should include a provision to the effect that revocation of 
citizenship should result, without appeal rights, in loss of all status in Canada and subsequent 
deportation in cases of: 


(a) acriminal conviction for war crimes or crimes against humanity committed before citizenship was 
granted, 


(b) a finding that the person was a war criminal or had committed crimes against humanity, or 


(c) fraud because of membership in an organization involved in war crimes or crimes against 
humanity. 


RECOMMENDATION 138 


The terminology in the Immigration and Citizenship Act dealing with security issues should be 
standardized with consistent definitions. For example, the definition of “threats to the security of 
Canada” should correspond to the definition of the same term in the Canadian Security Intelligence 
Service Act. 


RECOMMENDATION 139 


The Immigration and Citizenship Act should contain a provision that makes members of a government, 
or persons connected with a government or regime, against which Canada has approved sanctions, 
inadmissible to Canada except with the permission of the Minister. 


(82 )@a 


RECOMMENDATIONS 


RECOMMENDATION 140 


The Minister of Citizenship and Immigration should investigate the possibility of providing for a 
“ticketing system” under the Contraventions Act which would allow immigration officers at ports of 
entry and inland to deal administratively with minor violations of the Immigration and Citizenship Act. 


RECOMMENDATION 141 


Where people smuggling is involved and where there are reasonable grounds to believe that financial 
gain to the smuggler is a factor, the Immigration and Citizenship Act should allow for the institution of 
proceedings for an offence without having to seek the personal consent of the Attorney General of 
Canada or the Deputy Attorney General. 


RECOMMENDATION 142 


The proceeds of crime provisions of the Criminal Code should be amended to allow for the forfeiture of 
the assets of people convicted of people smuggling under the Immigration and Citizenship Act. 


RECOMMENDATION 143 


The Immigration and Citizenship Act should contain a provision that where there is reason to believe 
that a person Is a smuggler of people for financial gain, that person should be inadmissible to Canada. 


RECOMMENDATION 144 


The Minister of Citizenship and Immigration and the Ministers of Foreign Affairs and International 
Trade should jointly establish new priorities to encourage cooperation from other countries in issuing 
travel documents and accepting the return of their nationals. 


RECOMMENDATION 145 


The Immigration and Citizenship Act should provide enhanced powers for Canada to exchange infor- 
mation with other countries with respect to criminality issues. The focus should be on working closely 
with other countries, and most especially with the United States of America, to find mutually 
acceptable solutions to the criminality issues arising both from sharing a common border and from the 
increase in the volume of international travel. The focus should also be on developing advanced 
systems to facilitate the sharing of this information. 


RECOMMENDATION 146 


The Immigration and Citizenship Act should include a provision which would authorize examinations 
and conclusive decisions, to approve or deny entry, to be made outside of Canada. 


RECOMMENDATION 147 


The Immigration and Citizenship Act should continue to require that transportation companies be liable 
for removal costs of improperly documented passengers they have brought to Canada. However, there 
should be a time limitation on this liability which should not exceed 18 months from the date of arrival 
in Canada of an inadmissible person. 


OO _______¢ 33) 


Not Just NumBers: A CANADIAN FRAMEWORK FOR FUTURE IMMIGRATION 


RECOMMENDATION 148 


The Immigration and Citizenship Act should provide transportation companies with the option of paying 
the government for costs in lieu of providing detention facilities themselves where they are required to 
detain and safely guard a person who is ordered removed from Canada. 


RECOMMENDATION 149 


The Immigration and Citizenship Act should not preclude a transportation company from recovering 
from an inadmissible person any transportation costs arising from that person’s inadmissibility. 


RECOMMENDATION 150 


The Immigration and Citizenship Act should provide for a statutory stay on removal on the basis of an 
application for leave to commence a judicial review, under the Federal Court Act, only of decisions to 
refuse protected person status or to revoke landed immigrant status. The Act should clarify that, in all 
other cases, an application for leave to commence a judicial review would not result in a stay of 
removal. In the event that a person removed from Canada was subsequently successful in having the 
decision set aside, the Government of Canada would assume all costs for returning that person to 
Canada. 


RECOMMENDATION 151 


The Immigration and Citizenship Act should include a provision that enables the Minister to place a 
moratorium on removals to certain countries because of unfavourable conditions. The Act should 
provide for such decisions to be made on the advice of a committee for which the membership and the 
decision-making criteria are prescribed in the immigration Regulations, and whose operating 
procedures are described in the User Guide. 


RECOMMENDATION 152 


The Immigration and Citizenship Act and the Protection Act should establish a right to a pre-removal 
risk assessment on application for all persons facing removal from Canada. The applicant should be 
given 48 hours to submit such an application to the protection agency. This application should serve as 
a stay on removal until decided on by the protection agency. 


RECOMMENDATION 153 


The Minister should verify the implementation of the recommendations in the Tassé report, entitled 
“Removals: Processes and People in Transition,” with respect to the mission statement; accountability; 
ethics; selection, training and deployment of removal staff; and communications. 


RECOMMENDATION 154 


The annual report to Parliament should include data on exclusion, removal and deportation orders 
issued in the relevant year. The report should describe the number of persons involved, their 
nationalities and status in Canada, and the grounds for the order, as well as the number of removal 


orders appealed or stayed, including the age of outstanding orders, and the reasons why they were 
not executed. 


RECOMMENDATIONS 


RECOMMENDATION 155 


Given the high level of public concern and the need to restore public confidence in detention and 
removal from Canada, these issues should be referred to the House of Commons Standing Committee 
on Citizenship and Immigration for consideration. 


Chapter 9 
Reviews: Simple, Fair and Timely 


RECOMMENDATION 156 


The review and resolution procedures, while streamlined, should conform with the Objectives of the 
Act and the rule of law. They should vary according to the nature of the dispute and make use of such 
settlement techniques as mediation and binding arbitration. 


RECOMMENDATION 157 


Officers with dispute resolution powers and authority to review decisions made under the Immigration 
and Citizenship Act should be grouped together in a branch of the department where they have the 
requisite degree of independence. 


RECOMMENDATION 158 


The Immigration and Citizenship Act should include a provision whereby a person who systematically 
fails to cooperate in the immigration process should be denied the right to file an application for 
resolution or review of a refusal of an application for sponsorship or landing. 


RECOMMENDATION 159 


If an application for sponsorship is refused on financial grounds, sponsors of spouses, dependent 
children, fiancé(e)s or parents should have recourse to an arbitration procedure limited to questions of 
fact. The arbitrator should have financial expertise and be a member of the Resolution and Review 
Branch of Citizenship and Immigration Canada. 


RECOMMENDATION 160 


In the event of a refusal of a sponsorship application on medical grounds, sponsors of spouses, 

dependent children, fiancé(e)s or parents should have recourse to an arbitration procedure covering 
questions of fact or law, or mixed fact and law. The arbitrator should have expertise in a related field 
and would be a member of the Resolution and Review Branch of Citizenship and Immigration Canada. 
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RECOMMENDATION 161 


In the event of a refusal of a landing application on the grounds of an invalid relationship between a 
sponsor and an applicant in the first or second tier of the Family Class (spouse or common-law spouse, 
same-sex partner, dependent child, fiancé(e) or parent), the sponsor should have the right to seek 
review by a review officer of the Resolution and Review Branch. The review should be based on 
questions of fact or law, or mixed fact and law. 


RECOMMENDATION 162 


Applications for review of decisions to refuse entry or revoke status should be submitted to a review 
officer of the Resolution and Review Branch. The review officer could request further information 
and/or hold an interview, depending on the circumstances. 


RECOMMENDATION 163 


The Immigration and Citizenship Act should give landed immigrants the right to a review when status is 
revoked, unless a security certificate has been issued or, in the Minister's opinion, they represent a 
danger to the public. This review should consider questions of law or fact or mixed law and fact, and 
weigh the applicant's contribution to Canada and family responsibilities against the grounds for 
revocation of status. 


RECOMMENDATION 164 


Without limiting the power of the Minister to decide that a person is a danger to the public, the criteria 
for cases of this nature should be set out in the immigration Regulations. 


RECOMMENDATION 165 


A review officer should review any refusal of provisional status within 48 hours. Provisional status 
should be granted to any detained person who meets the requirements, thereby ending the detention. 
The existing frequency of detention reviews should be maintained. 


RECOMMENDATION 166 


The Immigration and Citizenship legislation should impose specific time frames for both the review 
officer and the arbitrator, and the applicant. The applicant should file the review application within 30 
days of the decision, and the review officer or the arbitrator should render the decision within six 
weeks of receipt of the application. 


RECOMMENDATION 167 


The decisions of visa officers should not be open to challenge unless an application for leave for a 
judicial review is approved. Time frames for serving and filing leave applications should be extended to 
30 days. 


RECOMMENDATIONS 


Chapter 10 
Rethinking Discretion: Residual Powers 


RECOMMENDATION 168 


The Immigration and Citizenship Act should provide for only two types of extraordinary powers to be 
exercised, at two different levels and not subject to delegation: 


(i) measures taken in the national interest by the Minister of Citizenship and Immigration; 


(ii) measures in a situation of dependency of a person on a Canadian citizen or landed immigrant, 
or vice versa, taken by the director general of the region concerned. 


RECOMMENDATION 169 


The annual report to Parliament should include a detailed summary of the use of residual powers. A 
list of each case in which the residual power was used by the Minister in the national interest should 
be included in a confidential annex distributed to Members of Parliament. 


RECOMMENDATION 170 


The Immigration and Citizenship Act should specify that the Minister and the regional director general 
do not have an obligation to consider whether to exercise the residual powers in the Act, nor to 
provide reasons for not considering, and that the decision is final. 


RECOMMENDATION 171 


Only individuals who meet the personal relationship criteria described in the Family Class, but who do 
not meet some other requirement of the Immigration and Citizenship Act or Regulations would be 
eligible to be considered for the use of the residual power based on complete dependency. In these 
cases, the residual power could be used to permit landing from within Canada, to grant landed 
immigrant status to overseas applicants or, in particular circumstances, to grant early admission. 


RECOMMENDATION 172 


The criteria for exercising the residual power based on dependency should include the demonstration 
of the real and subsisting emotional and/or financial dependency of the applicant on the prospective 
sponsor or vice versa; the dependency or interdependency should be of such a nature that failure to 
alleviate the situation would result in irreparable harm and continuing hardship. 
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